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i Predication 


On May 15, 2017, the Federal Trade Commission (FTC) Office of Inspector General (OIG) 
received a referral from then FTC Acting General Counsel (GC) David Shonka and then 











violated the post-employment conflict of interest 
a) by knowingly communicating with FTC officials 

i eet jitigation [Matter No. O It was specifically 
after participating personally and substantially on the case while serving as 

communicated with Bureau of Competition (BC) employees on behalf of 
via the law firm with which he was employed, ae 
between April and May 2017, in furtherance of the FTC’s pending 
litigation, and in violation of section 207(a)(1)’s lifetime ban. 





Based on the referral, the OIG opened an investigation into whether I lleged contacts to 
Commission staff on i ll via potentially violated his lifetime 
ban under 18 U.S.C. § 207(a)(1 e expanded our review to also determine whether 

alleged conduct violated the two-year ban in section 207(a)(2) involving particular matters under 


a former employee’s official responsibility. 


Il. Background 


b 


As of the date of this report, he was working 
in this same role and simultaneously 





IM. Authorities 


Federal law restricts former senior level employees from engaging in certain activities with their 
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former government employers to avoid the potential for use of undue influence or unfair 
advantage. These restrictions last either permanently or for a specified duration, depending upon 
the nature of the contact, the timing of the contact, and the purpose of the communication. Title 
18 U.S.C. § 207(a), Restrictions on All Officers and Employees of the Executive Branch and 
Certain Other Agencies, provides: 


(1) Permanent restrictions on representation on particular matters —Any person who 
is an officer or employee ... of the executive branch of the United States ... and who, after the 
termination of his or her service or employment with the United States ..., knowingly makes, with the 
intent to influence, any communication to or appearance before any officer or employee of any 
department, agency, court, or court-martial of the United States ..., on behalf of any other person ... in 
connection with a particular matter— (A) in which the United States or the District of Columbia is a 
party or has a direct and substantial interest, (B) in which the person participated personally and 
substantially as such officer or employee, and (C) which involved a specific party or specific parties at 
the time of such participation, shall be punished as provided in section 216 of this title. 


(2) Two-year restrictions concerning particular matters under official responsibility —Any person subject 
to the restrictions contained in paragraph (1) who, within 2 years after the termination of his or her 
service or employment with the United States ..., knowingly makes, with the intent to influence, any 
communication to or appearance before any officer or employee of any department, agency, court, or 
court-martial of the United States ..., on behalf of any other person ..., in connection with a particular 
matter— (A) in which the United States ... is a party or has a direct and substantial interest, (B) which 
such person knows or reasonably should know was actually pending under his or her official 
responsibility as such officer or employee within a period of 1 year before the termination of his or her 
service or employment with the United States ..., and (C) which involved a specific party or specific 
parties at the time it was so pending, shall be punished as provided in section 216 of this title. 


IV. Investigative Findings 
OGC Referral 


On May 15, 2017, then Inspector General (IG) Roslyn A. Mazer and Odies Williams, IV, 
Counsel to the Inspector General & Investigator, met via teleconference with then Acting GC 
Shonka and then DAEO White, who relayed that allegedly 
knowingly communicated with BC officials regarding the matter, potentially in 
violation of 18 U.S.C. § 207(a). According to Shonka and White, 

occurred on 
















Shonka added that then May 15, 2017, weekly BC briefing 
included a discussion of an upcoming settlement meeting between the FTC and 
representatives, including which was scheduled for 

Reportedly in attendance at the briefing other than were Haidee Schwartz, then 
Attorney Advisor to Ohlhausen; Abbott (“Tad”) Lipsky, then Acting BC Director; Alan Devlin, 
then Acting = BC Director: then Chief of Staff Svetlana Gans; James Frost, Attorney 






Advisor; and IBC advisors. 


had informed Lipsky and/or 
g that, since 
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consult with the Office of the General Counsel (OGC). 


According to Shonka, after the briefing concluded, an employee who wishes to remain 
anonymous [Anonymous Employee or AE] reportedly asked Shonka whether he knew about “the 
aes and informed him that Lipsky and had had lunch “a few weeks ago,” 
during which B was “pushing for talking about settlement of the ; case. 
Shonka relayed that he subsequently spoke with Lipsky during the evening of May_15 about 
attendance at the upcoming settlement discussion meeting scheduled for 
FTC Headquarters, which was scheduled to include I Lipsky. Devlin, an 
. Shonka stated that Lipsky asked him whether the meeting 
created a legal problem, to which Shonka answered that it could violate 18 U.S.C. § 207(a)(1) 
and reportedly recommended that Lipsky advis to contact either Shonka or White before 
his appearance. The next morning (May 16), Lipsky spoke via telephone with to inform 
him that he could not attend the meeting. That afternoon, then DAEO White called to 
alert him of the potential conflict due to his prior involvement in the matter 
According to White, initially denied participating in the but later 
acknowledged his past participation via a text message after purportedly finding a record off 
then reportedly informed White that he would take no further 


action with respect to the matte! iS ke, oe, ae, | settlement discussion 
briefing took place as planned, and its participants included Lip: Devlin, and S 
EI ic 201 vend the meeting 


Witness Interviews 
















The OIG conducted multiple formal and informal interviews of witnesses during its 
investigation, including Tad Lipsky; Alan Devlin; Deborah Feinstein, former BC Director; 
Geoffrey Green, Assistant Director, BC, Anticompetitive Practices (ACP); Mark Woodward, 
Deputy Assistant Director, BC ACP: Alexander Ansaldo, Attorney, BC, ACP: Don Clark, then 






he most relevant information 


ER pined that the investigation 


was a “big deal” within the Commission based on a number of factors, including 


Based in part on these factors, 





u 
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described the case as “high profile” and “absolutely not a run of the mill case,” 
S o 


who served as 
eared for a 


stated that “I certainly remembered 
relayed that was not a run of the 
mull case for the J Btood out to her. adding that 


described the rocess as “very routine.” stating that 





from participating in any settlement talks. Lipsky reportedly advised he would look 
into the matter and subsequently communicated with then DAEO White, who she believes 
contacted [to tell him he was not permitted to participate in the matter. 
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On January 11, 2018, former a voluntary OIG interview. 
stated in relevance that but did 
ed the matter. She described fl} 


until their work is complete. 


stated that 


She described the 
significant.” as it 





e Tad Lipsky, former Acting BC Director 


On June 29, 2017, Lipsky, who then served as BC’s Acting Director, appeared for a voluntary 
OIG interview. He stated in relevance that, while serving as Acting BC Director, he and 
got together at least once, and he confirmed the two of them met for lunch, purportedly on Ma 
5,2017. He added that advised him during the lunch that he was representing 
also reportedly inquired about the 
theory, and] , adding that wanted to know how the FTC 
was approaching the case. According to Lipsky, the lunc! S i added that 
he learned about in May 2017, around the time called to 
arrange a meeting between the FTC and to discuss a potential settlement. He relayed 
that he was attending weekly BC briefing, which included a discussion of the 
settlement discussion meeting, which was scheduled to 
Lipsky reported that the settlement discussion 
meeting subsequently took place as scheduled and included all of the scheduled participants 
absent 


















e Mark Woodward, Deputy Assistant Director, BC, ACP 





On July 24, 2017, Woodward appeared for a voluntary OIG interview in his capacity as the 
Deputy Assistant Director overseeing the day-to-day operations of the investigation 
and lawsuit. He provided additional detail on 
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e Alexander Ansaldo, Attorney, BC, ACP 


On August 14, 2017, the OIG conducted a voluntary interview of Ansaldo, who served as the 
ead attorney on the case and also led ACP’s 
| He stated in relevance that 





Ansaldo 


added that 


Ansaldo further relayed that 
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e Anonymous Employee (AE) 


On June 26, 2017, Anonymous Employee appeared for a voluntary OIG interview. In relevance, 
AE discussed the circumstances surrounding when AE first learned that had been in 
contact with BC regarding AE reportedly learned from Devlin that had lunch 
with Lipsky in advance of a planned meeting between the FTC and {whi 

was scheduled to attend. According to AE, reportedly asked Lipsky about several issues 
AE further discussed AE’s knowledge of the 











regarding and that AE subsequently learned that only 
would be attending the meeting because [i was disqualified due to a conflict. 


e Alan Devlin, former Acting BC Deputy Director 


On July 3, 2017, Devlin appeared for a voluntary OIG interview regarding the M 
matter. Devlin served as the Acting BC Deputy Director during the April — May 2017 period 


when allegedly communicated with/appeared before the FTC. Devlin relayed that the 
FIGS investigation was being led by Geoffrey Green, Assistant Director, BC, ACP. 


Devlin added in relevance that B initial outreach to the FTC regarding 


occurred vie I ones with Lipsky regarding a potential settlement. Devlin asserted that 
he did not know whether = and Lipsky met for lunch prior to = 
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also denied knowledge of| He 
ther denied maintaining any records o: after he resigned from the 


Commission, stating that: 





[nJone [were] immediately available in my possession [to search]. I believe me checking 
would have been something equivalent to calling [then DAEO White] 

who would have been around at the time. I don’t recall doing either of those 
things. 





Finally HE ecknowledged having a general understanding of the post-employment 


restrictions set forth in 18 U.S.C. § 207(a), and his awareness that the OGC Ethics Team is 
available to answer any questions about the restrictions. 


V. Timeline of Events 


We were able to create the following timeline of events based on the complaint referral, subject 
and witness interviews, and information gathered during our investigation: 






completed a mandatory annual ethics training for senior level 
employees, which included a segment on the post-employment conflict of interest 





restrictions. 

. completed a second mandatory annual ethics training for senior level 
employees, also including a segment on the post-employment conflict of interest 
restrictions. 
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I resigned from the FTC reportedly to 
. Prior to his departur received exit briefing from 
former OGC Ethics Team attorneys Cheryl Embree and Alice Bartel 
included guidance on 18 U.S.C. §§ 207(a)(1) and (a)(2), the FTC clearance rule, and the 


applicable criminal rules. The OGC Ethics Team also provided a post- 
employment package for his records detailing these restr 
acknowledged his understanding of his post-employment ethics traming in 


which he stated that “Cheryl [Embree] and Alice [Bartek-Santiago] did an excellent job 
and I have a good sense of what is required of me post-employment.” 





I submitted JM clearance requests to the Commission and 
certified for each that he “read and understands, both the criminal conflict of interest law 
ost-employment activities (18 U.S.C. 207) and this Rule in their entirety.” 





e 4/28/17: sent an email from his personal Google email account to Acting BC 
Director Lipsky’s personal Google email account suggesting they meet for lunch on 
Friday, May 5.6 

e 5/5/17: Lipsky attended lunch with B from 12:00 p.m. to 1:00 p.m. at “BTK [sic] 
Steak.”” According to then Acting GC David Shonka, Shonka was informed by AE that 
Be: “pushing for talking about settlement of the M case” during the 
lunch. According to Li told Lipsky that he was representing and 
inquired about the complaint, its theory, and 
and wanted to know how the FTC was approaching the case. 

e 5/8/17: Then Acting BC Deputy Director Devlin advised Lipsky via email that Geoffrey 
Green, Assistant Director, BC, ACP, is interested in settlement negotiations and that he 
and Mark Woodward, Deputy Assistant Director, BC, ACP, should be included in any 














5 According to Embree. 


April 28, 2017, email from fj to Lipsky confirming their scheduled May 5* lunch included as Attachment 3. 
7 Lipsky’s May 5, 2017, MS Outlook calendar entry showing his scheduled lunch with [included as 
Attachment 4. 
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talks. Devlin suggested that Lipsky contact || and call OO Oef 


the following week. 


e 5/9/17: emailed Lipsky and requested that he be notified once Lipsky had the 
chance to “discuss [a] potential settlement path” with then 
- Lipsky responded stating “we are interested in 
discussing your proposal further” and that he would call the following week.® 
e 5/10/17: Devlin emailed Lipsky stating that any settlement conversations should only 
occur between BE -o BC staff, and the front office, and that he did not 
envision any direct negotiations between BE or other and the 
Commissioners, although they would keep the Commission informed of developments. 
Devlin added, “I'd assume that were obvious, but it wasn’t clear from email.” 
e 5/12/17. [sata] sent Lipsky and Devlin an email with the subject line that 
states: “I propose we get together for a preliminary, relatively informal chat as a first step 
-- before getting into weeds. If we can do 
would propose a foursome of you two plus myself an: Į 
e 5/12/17: sent a calendar invite to Lipsky and Devlin apparently to discuss a 
settlement. The meeting was scheduled to include Lipsky., Devlin, 
, and was scheduled for 











e 5/15/17: emailed Lipsky seeking confirmation that they were still scheduled to 
relaying that would accompany him, 
and estimating the meeting would last from 30-45 minutes. 
e 5/15/17: reportedly learned of the scheduled 


settlement discussion meeting from Devlin durin: 


reportedly advised Devlin that I 2y have 
and that, 1f so, he would be prohibited from 


articipating ın any settlement talks. OO O reportedly confirmed that B 
pie seed and advised then Acting GC Shonka of their findings. 


Shonka reportedly advised Lipsky and Devlin that section 207(a)(1) prohibits 
from participating in any settlement talks, and that! would also be prohibited from 


5/15/17: OGC referred the allegations of] potential section 207(a)(1) violation to 
the OIG via a telephone conversation with then Inspector General Mazer and 
Counsel/Investigator Williams. 
e 5/16/17: 

o Then DAEO White contacted via text to ascertain whether he 
answered White in three text 
messages stating the following: 


= Text 1: “Chris, FYI my record search does not contain 


Maybe they are 


confused on that? 


8 May 9, 2017. email chain, Fwd: Following up re | involving BJ ipsky. and Devin included as 
Attachment 5. 

° May 12, 2017, email from Mj to Lipsky and Devlin, re: [I included as Attachment 6. 

10 MS Outlook calendar invite included as Attachment 7 

11 May 15, 2017, meeting confirmation email from A] to Lipsky included as Attachment 8. 
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is... wa sl Possible I am mistaken—but I thought I 


would report.” 
= Text 2: “Ah---just found it.” 


o White advised Lipsky and Devlin via email that 
and would not be attending the settlement 


liscussion meeting or participating further in the = matter. 
e 5/16/17: Lipsky emailed B requesting that he call Lipsky as soon as possible 
regarding “a critical preliminary issue.” 


e 5/16/17: Lipsky emailed Devlin stating in relevance recognizes based on some 
records he checked just now that m3 
: The settlement discussion meeting occurred at | in B 


|. which was attended by Lipsky and Devlin for the FTC and! 
did not attend. 


















VI. DOJ Referral 


The OIG referred its investigative findings to DOJ’s Public Integrity Section, which declined 
prosecution on December 20, 2018. This matter is now closed, and we are providing this Report 
of Investigation to management for informational purposes. 


VII. OIG Analysis 


The OIG determined that , after departing the Commission, made 
communications to and/or had appearances with FTC officials on behalf of, during 
the restricted timeframes, in violation of the post-employment conflict of interest restrictions of 
18 U.S.C. §§ 207(a)(1) and (a)(2), as discussed below. 


A. Section 207(a)(1) 


We determined that B knowingly made, with the intent to influence, communications 
and/or appearances with government officials on behalf of others in connection with a particular 
matter in which he had participated personally and substantially as a senior employee in violation 
of the permanent restrictions enumerated in 18 U.S.C. § 207(a)(1). The evidence establishes that, 


made multiple communications and/or appearances with agency officials after his 
departure on behalf of regarding the FTC’s pending eee | 
m in violation of his lifetime ban. 


The evidence supporting a violation of each element of section 207(a)(1) is provided below. 





12 Record of May 16, 2017. text message conversation between ij and White is included as Attachment 9. 
May 16, 2017, email from Lipsky to Devlin entitled “solved for now” included as Attachment 10. 
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A B Communicated With the FTC on Behalf of Another 





The evidence establishes that had at least six communications to and/or appearances with 
FTC officials between April and May 2017 in his capacity as 







further establishes that that these communications/appearances were made on behalf of 
The known communications are as follows: 





April 28, 2017, email from! to Acting BC Director Tad Lipsky via their personal Google 
accounts proposing they meet for lunch on May 5*. 


e May 5, 2017, lunch between fj and Lipsky ric 
meeting to discuss settlement). Lipsky stated during his OIG interview that advised him during 


the lunch that he was representing! 


. May 9. 2017. email from B i a xpressing his desire to discuss a 
“potential settlement path” with then 


May 12, 2017, email from fE] to Lipsky and Devlin with the subject line] 
states: 


o “I propose we get together for a preliminary, relatively informal chat as a first step -- before 
getting into weeds. If we can do| -- I would propose a 
foursome of you two plus myself and] r 


. ~i 12, 2017, calendar invite from| to Lipsky and Devlin to meet with I anc A) 





on| in Lipsky’s Office. 


e May 15, 2017, emails between and Lipsky finalizing the details and attendees for the upcoming 
settlement discussion meeting 









2. Communications/Appearances Were Made Knowingl 
nfluence!? 





h the Intent to 


The OIG identified evidence establishing a communications and appearances were 
made both knowingly and with the intent to influence the BC leadership’s decision-makin, 
process with respect to the FTC’s lawsuit. As noted above, Lipsky stated that 


advised him during their May 5 lunch that he was representing 

then inquired about Tl its theory, 
and how the FTC was approaching the case. According to Lipsky, the lunch was 
idea. Additional insight about the lunch meeting was provided by Anonymous 


Employee, who = to OGC that reportedly used the lunch to push for talks about 






settling the case. !6 
Additional supporting evidence includes May 9, 2017_ email to Lipsky mentioning a 
“potential settlement path” for the FTC’s case, and May 12, 2017, email 


14 attachments 3 - 8. 

15 “With the intent to influence - (1) Basic concept. The prohibition applies only to communications or appearances 
made by a former Government employee with the intent to influence the United States. A communication or 
appearance is made with the intent to influence when made for the purpose of: (i) Seeking a Government ruling, 
benefit, approval. or other discretionary Government action: or (ii) Affecting Government action in connection with 
an issue or aspect of a matter which involves an appreciable element of actual or potential dispute or controversy.” 
5 CER. § 2641.201(e). 

16 Anonymous Employee subsequently relayed to the OIG that AE learned from Devlin that J had lunch with 


Lipsky prior to the meeting. and that Lipsky mentioned to AE that asked about several issues, including 
process reforms and potentially| 
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chain that discusses the details of his plans for the settlement talks, specifically stating: “I 
propose we get together for a pre! relatively informal chat as a first step -- before getting 
into the weeds;” and “If we can do -- I would propose a 
foursome of you two plus myself and with a calendar 
invite to Lipsky and Devlin to meet wi i 
office on purportedly to discuss settling the action, and he sends 
a subsequent message to Lipsky on May 15 to confirm the meeting and discuss preliminary 
details. 










Moreover, we did not identify any evidence establishing that : these communications 
or appearances in any manner other than knowingly and intentionally. J acknowledged 
making these communications/appearances during his OIG interview, although he denied 
knowing of his past participation on "ie case _ that “...my 
belief was that I had = engagement with that matter -e a e topic or 

knowledge of his prior D petisépetion is discussed in more detail below. 


3. In Connection With a Particular Matter 





The evidence supports a finding E communications and appearances were made in 
connection with a particular matter, namely the FTC’s antitrust lawsuit against 

[Matter No. —: This lawsuit, which resulted from the FTC’s antitrust investigation of 
the company, falls under section 207’s definition of a “particular matter,” which is defined to 
include “any investigation, ... controversy, ... or judicial or other proceeding.””! 


4. Personal and Substantial Participation as an Officer/Employee 





Personal Participation 


The evidence supports a finding that articipated personally and substantially on the 
FTC’s investigation of| that resulted in the pending lawsuit. 


(1) Participate. To “participate” means to take an action as an employee through decision, approval, 
disapproval. recommendation. the rendering of advice. investigation, or other such action, or to 


17 Attachment 6. 

18 Attachments 7 - 8. 

19 “Preliminary or informal stages in a matter. When a particular matter involving specific parties begins depends on 
the facts. A particular matter may involve specific parties prior to any formal action or filings by the agency or other 
parties. Much of the work with respect to a particular matter is accomplished before the matter reaches its final 
stage, and preliminary or informal action is covered by the prohibition, provided that specific parties to the matter 
actually have been identified.” 5 C.F.R. § 2641.201(h)(4). 

20 “Same particular matter — General. The prohibition applies only to communications or appearances in connection 
with the same particular matter involving specific parties in which the former employee participated as a 
Government employee. The same particular matter may continue in another form or in part. In determining whether 
two particular matters involving specific parties are the same. all relevant factors should be considered, including the 
extent to which the matters involve the same basic facts, the same or related parties. related issues. the same 
confidential information. and the amount of time elapsed.” 5 C.F.R. § 2641.201(h)(5)(i). 

21 18 U.S.C. § 207(i)(3). Chapter 5 C.F.R. § 2641.201(h)(1) clarifies that “such a matter typically involves a specific 
proceeding affecting the legal rights of the parties or an isolatable transaction or related set of transactions between 
identified parties, such as a[n] enforcement action, administrative adjudication, or court case.” 
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purposefully forbear in order to affect the outcome of a matter. An employee can participate in 
particular matters that are pending other than in his own agency. An employee does not participate in a 
matter merely because he had knowledge of its existence or because it was pending under his official 
responsibility. An employee does not participate in a matter within the meaning of this section unless 
he does so in his official capacity. 


(2) Personally. To participate “personally” means to participate: 
@ Directly, either individually or in combination with other persons; or 


Gi) Through direct and active supervision of the participation of any person he supervises, 
including a subordinate. 


On March 20, 2015. 





Substantial Participation 


The evidence further supports a finding that M involvement on the iy case was 


substantial. 


(3) Substantially. To participate “substantially” means that the employee's involvement is of significance 
to the matter. Participation may be substantial even though it is not determinative of the outcome of a 
particular matter. However. it requires more than official responsibility. knowledge. perfunctory 
involvement, or involvement on an administrative or peripheral issue. A finding of substantiality 
should be based not only on the effort devoted to a matter. but also on the importance of the effort. 
While a series of peripheral involvements may be insubstantial, the single act of approving or 
participating in a critical step may be substantial. Provided that an employee participates in the 
substantive merits of a matter. his participation may be substantial even though his role in the matter. 
or the aspect of the matter in which he is participating. may be minor in relation to the matter as a 
whole. Participation in peripheral aspects of a matter or in aspects not directly involving the 
substantive merits of a matter (such as reviewing budgetary procedures or scheduling meetings) is not 
substantial. 





25 CFR. § 2641.201(i)(1)-(2). 

3 Attachment 2. 

45 CFR. § 2641.201(i)(3). 
noO 


Office of Inspector General Report of Inve 16 








Therefore, the evidence supports our position that participation on 
personal and substantial. 


5 HE Knowledge of His S Participation at the FTC 


We found compelling evidence that E ad knowledge of his participation in the 
matter while at the FTC. Evidence supporting this position includes that fact that 

16, 2017, text to then DAEO White suggests that he had a record of his 
Specifically, during May 16, 2017, text message communications with White. 
stated the following t 1: “Chris, FYI my record search does not contain 










just found 1t;” Text 3: 

Additional evidence that maintainet 

email Lipsky sent to Devlin after informing he was barred from appearing on behalf of 
in which Lipsky stated recognizes based on some records he checked just now 

This evidence is not negated by response to a 

question about what records he had available to search, in which he responded as follows: 














[nJone immediately available in my possession. I believe me checking would have been 
something equivalent to calling Chri who would have been around 
at the time. I don’t recall doing either of those things. 


includes 


interview of 


ACP Attorney Alexander Ansaldo. 





35 Attachment 9. 

6 Attachment 10. 

7” Attachment 1. 
o 
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According to Ansaldo. 


We note that asserted during his OIG interviews that he did not recall 





Regardless of EE asserted non-recollection of is m involvement at the FTC, we 
deem the evidence sufficient to support a finding that he had the requisite knowledge. A matter 
involving a similar fact pattern was addressed in Kessenich v. Commodity Futures Trading 
Commission (CFTC), 684 F.2d 88 (U.S. COA for D.C., July 27, 1982), in which the U.S. Court 
of Appeals for D.C. reviewed a procedural matter regarding a commodities firm’s appeal of a 
CFTC order that awarded damages. The damages related, in part, to the fact that the attorney for 
the firm representing the commodities trader’s action against the complainant previously worked 
for the CFTC, where he worked on the commodities trader’s complaint. In holding against the 
commodities firm, the court focused not on the attomey’s knowledge of his past involvement on 
the matter while at the CFTC, but instead on the appearance of impropriety. Specifically, the 
court stated that: 
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The more important consideration. however. is the effect of counsel’s conduct on the relevant social 
interests. In this case there is an appearance of impropriety that has an impact beyond its effect on the 
immediate parties involved. Public confidence in the CFTC’s reparation procedures will be undercut if 
litigants must fear that the public officials who handle their case may one day oppose them in regard to the 
same matter. This is true even where there is no apparent advantage for the former official. The 
enforcement of commodity futures trading laws will suffer if laymen are not candid with the investigating 
personnel of the agency.3! 










Similar to the facts in Kessenich, re; reported lack of recollection of his past 
participation on| , the appearance of impropriety related to his 
representation o before the FTC is an important consideration. Nonetheless, our 
position is that the evidence is sufficient to establish that had knowledge of his past 
participation in the matter when he represented the company before the FTC. Thus, 
the evidence supports a finding that conduct violated his lifetime post-employment 
conflicts of interest ban enumerated in 18 C. § 207(a)(1). 


B. Section 207(a)(2) 


We also determined that knowingly made, with the intent to influence, communications 
to and/or appearances wit! officials on behalf of others in connection with a particular 
matter that he knew or reasonably should have known was pending under his official 
responsibility as a A one year before his resignation, within two years after 
his departure from the Commission, in violation of the two-year ban enumerated in 18 U.S.C. § 


207(a)(2). In the previous section, we provided evidence supporting a violation of the first three 
elements of section 207(a)(2), namely that communicated with and/or appeared before 


FTC officials (i.e., Lipsky. Devlin): these communications and/or appearances were on behalf of 
another person (i.e. CEE and the communications and/or 
appearances were made with an intent to influence (; intent to influence BC leadership with 
respect to a favorable settlement of ‘a litigation). We provide below our evidence 
supporting a violation of the final elements, namely ciat N communications/appearances 


were in connection with a particular matter that he knew or reasonably should have known was 








pending under his official responsibility as the matter was pending within one 
year before resignation, and these communications/appearances were made within two 
years after his departure. 


31 684 F.3d 88 at 98. Separately but relatedly. the U.S. District Court for the District of Columbia addresses section 
207(a)(1) in a case addressing a Plaintiff's request for the awarding of attorney’s fees in Brooks v. Berryhill. 2017 
U.S. Dist. LEXIS 222396 (Court hears an Acting Social Security Commissioner's (Plaintiff) claim against a former 
Administrative Law Judge (Defendant) who oversaw part of a claimant’s proceedings and subsequently represented 
the claimant in federal court after retiring). As a side issue. the court offers its interpretation of the section 207(a)(1) 
after finding unconvincing Defendant’s claim of ignorance of her past substantial involvement on the matter in 
question. In addressing the issue. the court discussed its reliance. in part, on the precedent established by Kessinich 
when it ruled that “[e]ven if there is no clear violation of an ethical rule or statute, [Defendant’s] conduct is 
sufficiently troubling to damage the ‘integrity of the judicial and administrative process.” Brooks v. Berryhill, 2017 
US. Dist. LEXIS 222396 at 25. 


Among Defendant's defenses that the court found unconvincing were her claims of her past heavy case load and her 
lack of a list of previous cases to help prevent the 207(a)(1) conflict before the court. While we did not rely on this 
case in our determination, it is instructive to see how some courts are interpreting the “knowing” element of section 
207(a)(1). 
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7 Communications and/or Appearances were in Connection with a Particular 
Matter that he Knew or Reasonably Should Have Known was Pending under his Official 
Respon: 


Pending Under B Official Responsibility 











The evidence supports a finding that the matter was pending under 
responsibility when he served as 





BB knew or Should Have Known 


The evidence further supports a finding that either knew or reasonably should have 
known the 


Nonetheless, the evidence supports a finding that ie in fact learn about the FTC’s 
investigation, which potentially occurred around We identified evidence 


further supports that reviewed and/or became familiar with the 


Also supporting the position that knew or should have known about his responsibility 





32 We note that asserted in his OIG interviews that he did not recall ever [iin 
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Additionally, cal March 16, 2017, text message to then DAEO White that suggests that 


HB an arecord of ': I OE Specifically, | stated: 
e Text 1: “Chris, FYI my record search does not contain i ii O 
NEI o- they are confused on that? 


e Text 2: “Ah --- just found it 


Moreover, Lipsk 









y asserted in his May 16, 2017, email to Devlin that maintained arecord 
when he stated: ecognizes based on some records he checked just 





now that 





We note, however, that I asserted during his OIG interview that he had no recollection of 
either maintaining or searching any records regarding Specifically, in response to a 
question about what records he had available to search and his search process, he stated: 


[nJone immediately available in my possession. I believe me checking would have been 
something equivalent to calling Chri who would have been around 
at the time. I don’t recall doing either of those things. 










Regardless of 
supports a finding that 
known the 


asserted lack of any recollection, we determined that the evidence 
either knew of his past participation or reasonably should have 


3 Attachment 2. 
35 








Attachment 10. 
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2. The Matter was Pending within One Year before Resionation 





3. l= — Communications/Appearances Were Made Within Two Years after His 
Departure 





communications an earances occurred w. two years after his FTC departure. 

signed from his and his 
communications/appearances in question (7.e., his April 28, 2017, email to Li May 5, 
2017, lunch with Lipsky; his May 9, 2017, email to Lipsky about a potential 
settlement path; his May 12, 2017, emails to Lipsky and Devlin regarding a preliminary, 
informal conversation prior to a more formalized settlement meeting; his subsequent May 12, 
2017, calendar invite setting up the meeting; and his May 15, 2017, emails to Lipsky finalizing 
the details for the scheduled settlement discussion meeting) all occurred within 21 months of his 
departure. 







G = Knowledge of his Post-Employment Restrictions 


The OIG identified evidence establishing A knowledge of his post-employment 
restrictions. received numerous trainin \d notices of his restrictions both during his 
tenure and after his resignation, including his nd 

mandatory annual ethics trainings for senior level employees. O; 

ceive exit briefing from former OGC Ethics Team attorneys Cheryl 
Embree and Alice Bartek-Santiago that included guidance on 18 U.S.C. §§ 207(a)(1) and (a)(2), 
the FTC clearance rule, and the applicable criminal rules.” The OGC Ethics Team also provided 
a post-employment package for his records detailing these restrictions. 
subsequently acknowledged his understanding of his post-employment ethics traming in 











ın which he 
stated that “Cheryl [Embree] and Alice [Bartek-Santiago] did an excellent job and I have a good 
sense of what is required of me post-employment.” 


Moreover, since his resignation, J submitted fj clearance requests to the Commission, 
certifying for each that he “read and understands, both the criminal conflict of interest law on 
post-employment activities (18 U.S.C. § 207) and this Rule in their entirety.” Finally, during his 
‘acerca A wrote receiving and understanding the aforementioned ethics 
trainings. 


38 According to Embree, 
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VIII. Disposition 


The OIG determined that te ee after departing the 
Commission, made communications to and/or had appearances with FTC officials on behalf of 
during the restricted timeframes, in violation of the post-employment conflict of 
interest restrictions of 18 U.S.C. §§ 207(a)(1) and (a)(2). As a former senior level employee, 
was bound by certain ethical restrictions following his resignation from the Commission, 
restrictions he was admittedly aware of. 


The OIG referred its investigative findings to DOJ’s Public Integrity Section on December 20, 
2018, which declined prosecution. This matter is now closed, and we are providing this Report of 
Investigation to management for informational purposes. 
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